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OPINION

_ Defendant/appellee Brenda Bunswas tried and convicted of arimina responsibility for the
comission of first-degree murder in the death of her ex-husband, Paul Bums." The Court of Criminal
Appeals reversed the conviction on the bags that trid counsel was ineffedive in failing to inteniewtwo
paertial defense witnesses and presennt thetegtimony of thase witnesses before the jury. The Satefiled
an Application far Permissionto Apped contesting the intermedate caurts reversd of the defendart’s
conviction on that bass. The defendant filed a Cross-Application for Permissionto Apped raising,
among other issues, whether the trial court had committed reversible error by failing to instruct the jury on
the lesser-included offenses of facilitation of a felony (i.e., first-degree murder), Tenn. Code Ann. § 39-
11-403 (1991), and salicitation to commit a criminal offense (i.e., first-degree murder), Tenn. Code Ann.
§39-12-102 (1991). We granted both Applications in order to address these important issues.

Atfter tharoughly reviening the fads andlawrelevart to these issues, we agree that trial
caursd’s falureto inenview the defernse withesses in question andto presert their testinory at trial

resulted inineffedive representation under the standards set farth in Strickland v. Washington, 466 U.S.

668 (1984), and Baxter v. Rose, 523 SW.2d 930 (Temn. 1975). Futhernore we find that the trial court’s

failure to instrud the lesser-included dfense of sdicitation to commit a criminal offense was errar.

FACTS
Paul Bums and the defendant, Brenda Bums, met in Nashville and were maried on March 23,
1983 Subsequently, Burrs tdd the defendart that he was formerly a member of the Colombo crirre
family of NewYak Gty and had noved to Temessee under the federd witness pratedtion program.
Later, after the defendant became pregnant, she discoveredtha Burns had previoudy been maried ard
had children from that marmage. The couple moved to Donelson, Tennessee, where their son Michael

was bom. Six months after Michael was bom, Bums had a stroke and was nolonger able to work.

Shortly thereafter, in 1987, the Bums moved to Camden, Tennessee, where they purchased the
Wisner Motd fromthe defendant’s parerts and began running it astheir scurce of incone. 1191, the

Buns began having marital prablens and separated far a while. They reconciled temporarily but were

“This Court heard oral argument in this case on April 14, 1999 in Pais, Henry County, Tennessee, as part of
the S.C.A .L.E.S. (Supreme Court Advancing L egal Education for Students) project.
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ultimately divorced on August 12, 194. Pursuant to amarita dissdution agreenert, the defendant
received the mael, subject to payment of $50,000 to Bums for his share of the equity in the property.

In the spring of 1994, Burns briefly returnedto New Yak ity and invited Michadl Spadafing, a
nephew by his former mariiage, to come to Tennessee. Jpadafinaaccepted Burrs’s offer and movedto
Tennessee with his grifriend, Audrey Coppda, and her two children  For aperiod of time, Spadafing,
Coppda, and Bunslived tagether near Canmden. Spadafinaaded as Bunss caretaker, helping with
persond and business affairs that Burns could not handle on his own dueto the physical limtations

resulting from his stroke.

In August 1994, Burrs purchased ahause and moved out onhisown. Noretheless, Spadafina
continued toassist Burrs with his personal and business &ffairs. Furthernore, the two began engaging
in a check-kiting scheme,” supplementing their income framthe ill-gatten gains of that scheme. On
October 5, 1994, Bums's house burned down,® and he noved back inwith Soadafina and Coppola for a

time.

In late Cctober 1994, Spadafina and Coppola returned briefly to New Yark. While there,
Spadafina and Coppda invited \Mto Licari to move to Tennessee. Spadafinaand Licari becarre friends
in 1990 when they were serving tine ina medumsecurity penitertiaryin NewYark. Licari accepted the
offer and noved in with Spaddfina, Coppola, and Burns. Shortly thereafter, Buns noved into a roam at
the Wismer Motdl, and Spadafina, Coppda and Licari moved to anather hause.

Licari soon janed Spadafinaand Burns's chedk-kiting scheme and began sharingin the profits.
That scherme utimately unraveled when warrarts wereissued for Burrs’s arrest, chargng himwith a
series of worthless check offenses. Onthe noring of Tuesday, Decenrber 13, 1994, Licari
accompanied Burrs to Herry Gounty Genera Sessions Cout for a prelimnary gppearance onore o the
worthless check charges.

%Burns would open checking accounts at different banks throughout the surrounding counties under a
false name. He would then write a check on one account for an amount greater than what he had
deposited, deposit that check at the second bank for cash, then split the proceeds with Spadafina. Then
they would move on and write a check on the account at the second bank, deposit it for cash at a third
bank, split the proceeds, and so on.

3 There were insinuations that the fire was a result of arson. Spadafina, acting on Burmns's behalf, had increased the amount
of coverage on the structure and added a separate policy on the contents days before the fire. Arson was never proven, and the
insurance company paid the claims.



Meanwhile, ostersibly acting on Burrs’s behalf, Spadafina delivered to James Orman, an
insurance adjuster, an executed and notarized proof of loss form, and collected three settlement checks
relatingto the fireloss daimon Bunss house. One chedk wasissued inthe anount of $20,000,
reflecting the amount of insurance coverage origndly purchased on the horme; anewas in the amount o
$4,790, refleding the increased coverage obtained by Burns shortly before the fire; and one wasin the

amount of $5,000, refledting the ammount of coverage for the contents of the honre.

Later in the day, Spadafina* accompanied Bums to the bank where he negotiated two of the
checks. Inthe presence of bank officer Tommmy Crews, Spadafina told Bums that the $5,000 check had
nat came inyet, bu would arrive the follonming day. Burns negotiated the other two checks and paid off
the mortgage on his house aswell as ather outstandngloans. In addition, Buns paid $1,139to
Spadafina on an autstanding delt. He aso depasited $2,000 into his son Mchad’'s savings account.
Because Burrs dd not have the savings acoount bodk with im at the time, Grews gave hma receipt

reflecting the deposit of the money.

After these transactions, Spadafina drove Burrs back tothe motd. Spadafina showed Licari the
third check for $5,000 and expressed his intent tocashthe chedk. Later that aftemoon, Spadafinaand
the defendant went to the bank and cashed the check Three thousand five hundred ddlarswas applied
to pay the defendant’s delinquent nmortgage payment onthe motd. The remaining $1,500 was givento

Spadafina.

The testimony a trial diverged as to the circumstances under which the $5,000 check was
negadtiated. Accordngto Licari, several weeks before Bunss murder, he met with Spadafinaand the
defendant to dscuss murdering Burns. Licari asserted that the three agreed that if Spaddfina and Licari
wauld kil Burns, the defendart would pay them$10000. Licari said thet the defendart wanted Buns
dead because she hated him, did not want him around their son, and believed that if he were dead, she
woud not have to pay himthe $50,000 she oned himunder the divorce settlement. Licari said that the
three waited for the insurance checks before killing Bums because Bums owed Spadafina a significant

“curious ly, while Licari testified that he accompanied Spadafina and Bumns to the bank, and testified in some detail about
what transpired there, Audrey Coppola testified that Licari did not accompany Spadafina and Burns to the bank to negotiate the
checks because Bums did not want him to come along. She testified that Licari was very upset about being excluded from the
trip and called his doctor in Jackson, Tennessee requesting a prescription for Vdium. When Spaddfina returned home, Licai
borrowed the car and, accompanied by Coppola’s son Robert, drove to Jackson to pick up the prescription. Tommy Crews, the
bank branch manager who negotiated the checks for Burns, specifically mentioned Spadafina’s presence at the bank the day the
checks were negotiated, but never mentioned Licari's presence.
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anount o norey, and Spadafinaexpected to be pad fromthe proceeds of the chedks. Licari’sversion
of the check negdtiation was that he, Spaddfina, and the defendant agreed that the defendant woud
negdtiate the $5,000 check Theywoud dlowher to use $3500 of the chedk to make her mortgage

payment, and she would pay themthe remaining $1,500 as a down payment an the murder.

The defendant denied that she was involved in a scheme to have Bums nrurdered. She said she
maintained a friendly relationship with her ex-husband and allowed their son Michael to spend as nmuch
time as possible with his father. Shetedtifiedtha onthe day o the murder, she received atelephone
cdl fromBunsasking her o go with Spaddfinato cash the $,000chedk. Burrs tdd her he would lend
her $3500 of the chedk to pay on the notd'’s mortgage and indruded her to gve the renmaining $1,500
to Spadafina. The defendant admitted that she signed Bums's name to the check in question. While she
admitted giving the $1,500 to Spadafina, the defendant denied that the $1,500 was a down payment ona

cortract for nurder.

It is undisputed that later that night, Spadafina, Licari, and Burns went to dnrer & the Five Star
Regtaurart in Canden. While driving Burns back to the notel, Spadafina sgnaled Licari who then
started strangling Bums with a clothesline cord. When Licari was unsuccessful in kiling Bums,
Spaddina puled the car over, walked araundto the passenger sde where Buns sat, and slit his throat
with a knife, killing him. Spadafina and Licari then pulled the body from the car and dragged it some
fifteen ar twenty feet fromthe road where they Ieft it face doawn on the ground. Befare leaving, theyrifled
through Burnss pockets, taking his persanal papers and hiswalet, but leaving the key to his notel room

The menthen proceeded toa car wash where theywashed the car'sinterior and exterior. They
also cleanedthe knife and threw it behind the car wash. Before they left the car wash, Licari tore and
threw away the savings deposit receipt reflecting Bums's $2,000 deposit into his son’s savings account
ealiertha day. Acoordngto Licari, theythen drove tothe Wismer Motd and askedto sayin Burrs’s
roam while the defendant washed their doody clathing. While there, Licari sad, they gave the defendant
the savings accourt baok they taok from Buns's podket. Because heredized that the book did not
reflect the deposit made earlier that day, Licari returnedto the car wash, retrieved the pieces of the

savings deposit receipt, and taped them badk together.



According to Licari, while he and Spadafina were at the motel, they agreed with the defendant
that she would pay the men $800.00 a morth on the last Fiday of the month until the $10,000 fee was
pad infull. The menalso agreedtha, if questioned by pdice about Bunss death, theywoud say they
had dnrer with Burrs andthat he had thenwalked hame fromthe redaurart.

The defendant admitted seeing Spadafinaand Licari at goproximately 10:00 to 10:150nthe
night in questionand adrmitted that they had given her the savings account book  She tedtified that Burns
told her hewas opening anaacourt for Mchad, so she took the book and put it ina drawer. She dened
either that she ndiced anything unusual about Spadafiina’s ar Licari’s appearances or that she laundered
their clothing that night. She reiterated her denial that she had ever made arrangements with Spadafina

or Licar to pay them for the murder of Bums.

Bunss body was discovered two days later when schod children spatted it froma bus. After
pdice searched the body far identification and found the Wismer Motd key, theywent to the Motd ard
informed the defendant of Bums's death. When they asked the defendant about Bums's associates, she

gave them Spadafina and Licari's names.

The police picked up Spadafina and Licari separately and interviened bath men Remmaining
faithful to the cover gory, Licari told police that he and Spaddfina ate dinner with Burns and that Burns
walked home dftewards. Soadafing, onthe other hand, daimedthat Licari became uncortrdlable and
crazy, dragged Burns fromhis motel room, and drove away with imin the car. V\hen Licari returned, the
car was full o blood, and Licari tdd Spadafinahekilled Burns. Police had Spadafina rdate his version of
the events to Licari, then tdd Licari that Spadafinawoud be rdeased andtha he alonewoud be
charged with the murder.

Licari, angy a Spadafina’s betrayal, reconsdered and confessed to pdice that he attempted to
strange Burrs but that Soadafina slit Burns's throat. Spadafina eventudly admitted that hewasin the
car when Burns was killed but daimed Licari dit Bunsss throa.  Although Licari’s Statement suggested
that the menwere hired to commit the murder, reither man immedately inplicated the defendart in the

murder.



Several weeks after hisarres, Licari called an unde inNewYak and asked imto contad the
defendant regarding “some money she owed him for ajob.” Whenthe uncle called the defendant, she
told himthat she had anly et Licari once and that she owed him no noney. Upon hearing that, Licari
turred State’s evidence againgt the defendant. Licari tedtified that he did nat tell police about the
defendant sooner, because he thought she would keep her end of the bargain and continue to pay the
money he was owed for the murder. Licari freely admitted that he was tedtifying against the defendant

out of revenge.

A Herry Gounty Gircuit Court jury found the defendant gulty of first-degree nurder. Shewas
sertenced tolife imprisonment. Before the hearing onthe Motion far New Trial, the defendart hired new

counsd to puraue the motion and, failing rdief on the notion, to pursue her gpped.

In her Motion for New Trial, the defendant attacked the trial court’s failure to instruct the jury sua
sponte on the lesser difenses of fadlitation o first-degree nurder and sdicitation of fird-degree rmurcer.
She also alleged ineffective assistance of counsel in trial counsel’s failure to request such instructions,
and incounsd’s failure to investigate the case adequately and present evdence on her behalf.
Spedficaly, the defendant alleged that counsel was aware of aseparate plat to kill Burns but failed to
investigate and develop such proof before the jury.

At the hearing on the Motion far New Trial, the defendart presented affidavits fromRuby
Blankenship, Kathy Decker, and trial counsel Andrew Frazier. The defendant also presented live
testimony from Frazier, Blankenship, the Benton Caunty Sheriff, and agents fram the Tennessee Bureau
of Investigation (TBI). The testimony indicated that Burrs employed Bankenship for gpproximately two
monthsin 1994. During this employmert, Bankenship overheard conversaiors between Spadafinaand
Paul Frappdo, Burns’s son froma preMous martiage, wherein Spadafina and Frappdo plotted tokill
Bums so that Frappolo would inhert Bums's interest in the Wismer Motel. Both Blankenship and Decker
persondly dosened Spadafina acting abusively toward Buns. Frapgpdo was present an these occasons
and conmented, “let him[Spadafina] kill him[Burns].” The defendart was nat present, and her name

was never mentioned during these episodes.

Blankenship and her nmother, Dedker, reparted the abusive behavior ard threds to officals at the
Benton County Sheriff's Departrrent priar to Burrs’s death, but the Departrrent todk no action. After
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Bunss death, the wonen reported their dosenationsto the TBI, but investigatars tdd themthat the
State had all the evidence necessaryto prosecute the case, sotheir tesimony would not be needed. TBI
Agent Lewis memorialized Blankenship and Decker’s report in a written report that was given to defense

counsel during pretrial discovery.

Trial counsel testified that he did not pursue the Blankenship and Decker allegations, because
they dd not exonerate the defendant. Furthernore, neither Blankenship nar Dedker was mertioned as
State's witnessfor trial. Cournsel admitted, however, that when Blarkenship and Decker were
interviewed in preparation for the hearing on the Mdion for New Trial, their statements tended to show
that Frappdo, and nat the defendant, may have been responsible for procuring the murder o Buns
Caunsel admitted that if he had this information prior to trial he would have used it to defend the charge
against the defendant. Regarding the fallure to request jury instructions on the lesser offenses of
fadlitation or sdicitetion of first-degree murder, caursd tegtified that because the defendant mairtaired

her innocence, he did not consider that she might be found guilty of a lesser offense.

The tiial court refused to acaredt the testinony of Blankenship, declined to second guesstrial
caunsel’s dedsion not to purste the information presented in the TBI menorandum and denied the
Motion far New Trial. On gpped, honever, the Court of Gimina Appeals expressed concernwith the
disreputable character of the State's key witness, Licari, and the weakness of the carraborating evidence.
The intemedate caurt found it “inconceivable” that trial counsd declined to investigate the allegations
made by Blankenship and Decker or to present their testimony in Brenda Bums'’s defense. Accordingly,
because the defense had orly toraise a reasonable doulx in the minds of the jurorsasto the defendart’s
guilt, the Court of Criminal Appeals held that the defendant had demonstrated a reasonable probability
that the result of the trial would have been dfferent had evidence of Frappdo’s threats been before the
jury. Thus, the Court of Criminal Appeals reversed the defendant's conviction and remanded for a new

trial. We affirmthat decison as herein modfied

STANDARD OF REVIEW

A trial court’s findings of fact are conclusive onappeal unless the evidence in the record
preponderaes against those findings. See State v. Keath, 978 SW.2d 861, 864 (Termn. 1998); Henley v.
State, 960 SW.2d 572, 578 (Temn. 1997). Where gppellate reviewis of purely fadud issues, the

appdlate court will nat reweigh o reevaluate the evidence. See Henley, 960 S.W.2d a 579. Moreover,
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factual questions that involve assessing the credibility of witnesses, or the weight and value to be given

their tesimony, are matters far resaution by the trid court.

Rewview of atrial court’s gpplication of the law to the facts of a particuar case is de novo, with no
presumption of carectness. See Ruff v. State, 978 SW.2d 95, 96 (Tenn. 1998). Cases that involve
mixed questions of law and fact are subjed to de novo review. See Harriesv. Sate, 958 SW.2d 799,
802 (Tenn. Crim. App. 1997). We have determined that the issues of deficient performance by counsel
and possibe prejudice tothe defense are mixed questions of law and fact, as isthe prapriety of chargng
lesser-included dfferses; thus, our review of this case isde novo. See Goad v. State, 938 S\W.2d 363
(Tenn. 1996).

INEFFECTIVE ASSISTANCE OF COUNSH.

Bath the Sixth Amendment to the United States Constitution and Article I, Sedtion 9 of the
Tennessee Constitution guarantee a criminaly accused the right to representation by cournsel. See
Baxter v. Rose, 523 SW.2d 930, 936 (Tem. 1975); Hicks v. State, 983 SW.2d 240, 245 (Tem. Qim
App. 1998). Both the United States Supreme Court and this Court have recognized that the right to such
represertation encampassesthe right to “reasonaldy effedive” assistarnce, that is, within the range of

campetence demanded o attarneysin arimina cases. See Strickland v. Washington, 466 U.S. 668, 687

(1984); Baxter, 523 SW.2d at 936.

The overall standard by which effedive assistance of counsel isjudged is “whether counse’s
conduct soundermined the proper functioning of the adversarial pracess that thetria cannot be rdiedon
as having praduced ajust result.” Strickland, 466 U.S. at 686. Two components must be considered:
first, adefendant must showthat counsel’s perfarmance was deficient in some way, second, a defendant
must showthat the deficient perfarmance adudly prejudiced the defernse. See id. at 687, Goad, 938
S.\W2dat 369, Overtonv. Sate, 874 SW.2d 6, 11 (Temn. 1994). Adefendant nust establish bath

prongs o theted; falureto prove ether deficiency or prejudice provides a sufficient basis to deny relief
onanineffedive assistance clam See Goad, 938 SW.2d at 370. The burdenis on the defendart to

prove these factors by clear and convincing evidence.®

®Under Tenn. Code Ann. § 40-30-210(f) (1997), a post-conviction petitioner seeking relief for constitutional claims is required
to prove the all egations “by clear and convincing evidence.” Although, in this instance, the claim of i neffective assistance of
counsel was raised on direct appeal, the same standard should apply. Accord State v. Anderson, 835 S.W.2d 600 (Tenn. Crim.
App. 1992).




No specific criteria judges anattorney’s performance. Rather, an dojedive standard of
“reasonableness” is used, and the reviewing court must determine whether this standard has been
breached. See Strickland, 466 U.S. a 688; Hellard v. State, 629 SW.2d 4, 8 (Tem. 1982). In
evaluating an atomey’s performance, a reviewing caurt must be highly deferertial and should induge a
strang presumption that counsel’s condud falls within the wide rarge of reasonable praessiona
assistance. See Strickland, 466 U.S. at 689. Conduct that is unreasonable under the facts of one case
may be pefectly reasonable under the fads of anotter.

Certain broad caiteria have been accepted as guddlines for effective representation. In Baxter,
we dted with gpproval the duties and criteria included inthe Arrerican Bar Assodation Standards for the
Defense Function:

(1) Counsel should confer with his dient without delay and as often as
necessaryto dicit matters o defense, orto ascertaintha paertial
deferses are unavalade. Counsel shauld discuss fully patertial
strateges and tactical chaices with his diert.

(2) Counsel shauld pramptly advise his dient of his rightsand teke alll
actions necessary to preserve them. . . . Counsel should also be
concerredwith the acauseds right to be released from custody pending
trial, and be prepared, where gopropriate, tomake notions for a pre-trial
psychiatric examination or for the suppression of evidence.

(3) Counsel mugt condudt apprapriate investigations, bath factual and
legal, to determine what matters of defense can be developed. The
Syorame Cout has naedthat the adversary sysemrequires that “all
available deferses are raised’ sotha the governrent is put toits prod.
Ths meansthat in nost cases adeferse attarney, or his agent, shauld
interview not only his ovnwitnesses but also those that the government
intends to cdl, when they areaccessible. The investigation should
always include effarts to secure information inthe possession o the
prosecution and law enforcenment autharities. And, of caurse, the duty
to investigate also requires adequate legal research.

523 SW.2d at 932-33 (quoting United States v. DeCoster, 487 F.2d 1197, 1203-04 (D.C. Or. 1973)).

Petinent tothe issue raisedin this case isthe duty to investigate.

[Clounsel has a duty to make reasonable investigations or to make a
reasonable decison that makes particuar investigations unmnecessary.
In any ineffectiveness case, a particular decision not to investigate must
be directly assessed for reasonableness in all the circumstances,
applying a heavy measure of deference to counsel’s judgments.

Strickland, 466 U.S. a 691; see also United States v. Beasley, 491 F.2d 687, 696 (6th Ar. 1974);

DeCoster, 487 F.2d at 1203-04; Baxter, 523 SW.2dat B3, Failue b conduct areasonable
investigation congtitutes defident performance. See Austinv. Bell, 126 F.3d 843 848 (6th Cr. 1997).
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In this case, counsel knew prior to trial that he faced testimony from adisreputable accomplice
whowoud inplicate his client as the instigatar of the murder o her exhusband. Athough his diert
denied anyinwolverrert in her husbands nrurder, the accomplice stoad togain little by his testimony
against her. On the ather hand, counsd also had available a TBI menorandum containing information
conceming a wholly separate plot to kill Bums. Included in this report were the names of two witnesses,
Blankenship and Decker. If these witnesses had substantiated the existence of a separate conspiracy to
kill Burrs, the defense coud have dfered the jury an dtemative theory about how Bunswaskilled. This
Court cannot fathom why counsel chose toignore this averue of defense. At a mininum the failure to

invegtigate this possihility corstitues a defigency in counsel’s represertation.

Nevertheless, “[a]n eror by caunsel, even if professiondly unreasonable, does nat warrant
setting aside the judgment of a criminal proceeding if the errar had no effect onthe judgnrent.”
Stickland, 466 US. at @1 An errar must be prgudcid to the defense befare reversal on this basis will
bewarranted Seeid. at 832 The test far prejudice iswhether “thereis areasonable prabability that,
but for counsel's unprdfessiond errors, the result of the proceedingwoud have been dfferent. A
reasonable probability is a probability sufficiert to undernine confidencein the outcone.” Id. at 694.
Sinply put, theerror must be of adegree that deprives the defendart of afairtrial and calls into question
thereliahlity of the ouicome. Areasonable praoability of being found quilty of alesser charge satidfies
the prgudice prong of Strickland.  See Hicks, 983 SW.2d at 246; State v. Zmmeman, 823 SW.2d 220,

227 (Tenn. Gim. App. 1991).

The testimony d Blankenship and affidavits from both Blankenship and Decker were introduced
at the hearing onthe Motion far NewTrial. The infarmation geaned framther testimony indicated that
Spadafina and Frappdo gpenly discussed plansto kill Burns andwere observed on severd occasions
making verbd threats and physical assaults against im Evidence also shonedthat the two woren
approadhed law erforcement officias about threats on Burrs’s life prior to the actual murder, lending

credibility to their later testimony about such threats.®

®n our view, the evidence preponderates againg the trial court's dminution of Blankenship’s credihlity. Whatever the court’s
impression of her on the witness stand, her prior reports to law enforcement and the additi onal affidavit from Decker cannot be
ignored.
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We agree with aur esteemed cdleagues onthe Court of Grimind Appealsthat Licari, the State's
primary witness, acted with questionable motives and repute. Furthermore, the corroborating evidence,
consisting solely of testimony that the defendant negotiated a check made out to Bums and possessed
her son’s savings passhbook, was scant. Given the minimal corroborating evidence, we believe a
reasonable possbility exists that admission of the evidence of an dtemative plat by Spadafina and
Frappdo tokill Burns woud have raised areasonable doukt in the jurors’ minds as tothe defendant’s
involverrert in the scheme.  The defendant’s conviction is therefare reversed, and the case remanded to

thetrial courtfor a newtrial.

LESSER-INCLUDED OFFENSE INSTRUCTIONS

Although the issue of ineffective assistance of counsel is dispositive, we choose
also to discuss the trial court’s failure to charge the lesser offenses of facilitation of a
felony (first-degree murder) and solicitation of first-degree murder to provide guidance
in the event of a retrial. The defendant argues that, because she was charged with
criminal responsibility for commission of an offense, facilitation was necessarily a
lesser-included offense that should have been instructed. Furthermore, based on the
language of the criminal responsibility statute, Tenn. Code Ann. § 39-11-403 (1997),
the language of the defendant’s indictment, and the facts that developed at trial, the
defendant argues that solicitation to commit a felony was also a lesser-included
offense that merited instruction. We agree that both facilitation and solicitation were
lesser-included offenses of criminal responsibility for first-degree murder as charged in
the defendant’s indictment. We find error, however, only as to the failure to charge

solicitation.

An understanding of the development of the law related to lesser-included

offense instructions is necessary to our analysis of this issue. In Beck v. Alabama,

447 U.S. 625 (1980), the United States Supreme Court succinctly summarized the
value and purpose of lesser-included offense instructions.

At common law the jury was permitted to find the defendant
guilty of any lesser offense necessarily included in the
offense charged. This rule originally developed as an aid
to the prosecution in cases in which the proof failed to
establish some element of the crime charged. Butithas
long been recognized that it can also be beneficial to the
defendant because it affords the jury a less drastic
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alternative than the choice between conviction of the
offense charged and acquittal. . . . [P]roviding the jury with
the “third option” of convicting on a lesser included offense
ensures that the jury will accord the defendant the full
benefit of the reasonable-doubt standard.

Id. at 633-34 (citations and footnotes omitted).

A trial court’s duty to charge juries as to the law of each offense “included” in an
indictment has been statutorily mandated in this State for some time. See Tenn. Code
Ann. § 40-18-110 (1997) (“section 110"). We recently interpreted this provision to
mean that “a trial court must instruct the jury on all lesser-included offenses if the
evidence introduced at trial is legally sufficient to support a conviction for the lesser

offense.” State v. Langford, 994 S.W.2d 126, 128 (Tenn. 1999) (citing State v.

Bolden, 979 S.W.2d 587, 593 (Tenn. 1998)); see also Tenn. R. Crim. P. 31(c) (“The
defendant may be found guilty of an offense necessarily included in the offense
charged . . ..”). This mandate to charge lesser-included offenses applies whether or

not a defendant requests such an instruction.

In defining a lesser-included offense, this Court described an offense as
“necessarily included in another if the elements of the greater offense, as those

elements are set forth in the indictment, include, but are not congruent with, all the

elements of the lesser.” Howard v. State, 578 S.W.2d 83, 85 (Tenn. 1979). This
definition followed a statutory elements approach, wherein the determination of
whether an offense was included in another for purposes of jury instruction involved a
strict comparison between the statutory elements of the offense charged in the
indictment with the elements of the lesser offense at issue. Under this approach, an
offense is not “necessarily included” in another unless the elements of the lesser

offense are a subset of the elements of the charged offense. See Schmuck v. United

States, 489 U.S. 705, 716 (1989). In other words, the lesser offense may not require

proof of any element not included in the greater offense as charged in the indictment.

The definition of lesser-included offenses was briefly expanded to include

lesser “grades” or “classes” of offenses. See State v. Trusty, 919 S.W.2d 305 (Tenn.

1996). This expansion was based on the perception that, under a strict application of
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the lesser-included offense doctrine espoused in Howard, some offenses that were
traditionally considered lesser-included offenses at common law were no longer
lesser-included offenses under the redefinition of offenses in the 1989 Criminal
Sentencing Reform Act (“the 1989 Act”).” The expansion of the definition to include
lesser “grades” or “classes” was based on the language of section 110 that provided
“[i]t is the duty of all judges charging juries in cases of criminal prosecutions for any
felony wherein two (2) or more grades or classes of offense may be included in the
indictment, to charge the jury as to all of the law of each offense included in the
indictment . . . .” Tenn. Code Ann. § 40-18-110 (1997) (emphasis added). Trusty
defined lesser “grades” or classes” of offenses as those offenses established by the
legislature and determined by looking at the offenses set forth in a particular statutory

chapter and part. See State v. Cleveland, 959 S.W.2d 548, 553 (Tenn. 1997).

The expanded definition of lesser-included offenses was based upon the
premise that the terms “grades” and “classes” had a meaning separate and distinct
from the term “lesser-included.” However, historical research into the meaning of
those terms as originally adopted reveals that the terms were used synonymously,

without distinction. See Acts of 1877, Ch. 85, § 1; see also Good v. State, 69 Tenn.

293 (Tenn. 1878). Thus, the Trusty Court wrongly assumed that the terms had any

distinct meaning separate and apart from “lesser-included.”

The expanded definition in Trusty also proved unworkable. Under the 1989
Act, any particular chapter or part of the Code might contain myriad offenses that,
while related in a general sense, were distinct in nature. For example, while Part 5 of
Chapter 13 of the Code addresses sexual offenses in general, it includes offenses as
diverse as rape, sexual battery, public indecency, and prostitution.® It is ludicrous to

suggest that a jury considering a charge of aggravated rape should receive an

Tof particular concern was whether the offense of voluntary manslaughter could still be a lesser-
included offense of first-degree murder.

8Similarly, Part 3 of Chapter 17 prohibits offenses as diverse as riot, disorderly conduct, disruption of
a meeting or procession, obstruction of a highway or other passageway, harassme nt, civil rights
intimidation, public intoxication, desecration of a venerated object, abuse of corpse, civil disorder,
stalking, and noise control at sport shooting ranges.
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instruction on prostitution simply because this lesser offense is included within the

same chapter and part.

That criminal provisions are scattered throughout the Tennessee Code also
proved problematic.® Moreover, the Trusty analysis simply did not apply in many

cases. See State v. Ealey, 959 S.W.2d 605, 611 (Tenn. Crim. App. 1997). As the

cases developed in the trial courts, it became apparent that because the requirement
for instruction of lesser offenses was mandatory under section 110, Trusty’s directive
to instruct lesser “grades” or classes” of offenses could conceivably confront a
defendant with a jury instruction for an offense for which he or she had no notice. This
would constitute a violation of our own constitutional requirement that a defendant be
given notice of the offenses with which he or she is charged. Tenn. Const. Art. |, § 14.

Thus, in State v. Dominy, — S.W.2d — (Tenn. 1999) (filed simultaneously with this

opinion), we overruled the language in Trusty that purported to require jury instructions
and to allow convictions for lesser “grades” or “classes” of offenses in addition to

“lesser-included” offenses.

The problem after Dominy remains this: under our present statutory scheme,
the State has broad discretion to charge the offense it deems appropriate. Often, this
is the most serious offense conceivable even though the evidence may not be clear as
to one or more elements of the offense. Application of the statutory elements test of
Howard may preclude instruction on a lesser related offense where that lesser offense
contains an element not required for the greater offense. Thus, in some cases,
application of the Howard analysis may deprive the defendant of the right to presenta

defense.

The classic example is where the State has charged rape and proves sexual
battery, but the evidence does not support a finding of penetration, a necessary

element of rape. Under Howard, technically a defendant could not get an instruction

9See, e.g., Tenn. Code Ann. § 2-19-115 (1994) (voter intimidation); Tenn. Code Ann. § 11-5-108
(1992) (unlawful mutilation of a cave or cavem); Tenn. Code Ann. § 46-2-105 (1993) (wilful destruction
of a gravestone); Tenn. Code Ann. 8 55-10-205 (1998) (reckless driving); Tenn. Code Ann. § 55-10401
(1998) (DUI).
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on sexual battery, because that offense requires the additional element that the
touching be for the purpose of sexual arousal or gratification. Such a scenario forces
a jury into an “all or nothing” decision that, unfortunately, is likely to be resolved

against the defendant, who is clearly guilty of “something.”

A number of jurisdictions have resolved this dilemma by adopting either
verbatim or modified versions of the American Law Institute’s Model Penal Code
definition of “lesser-included” offenses.'® See Model Penal Code § 1.07(4) (1980).
Under the Model Penal Code definition, an offense is “included” when

(a) it is established by proof of the same or less than all the
facts required to establish the commission of the offense
charged; or

(b) it consists of an attempt or solicitation to commit the
offense charged or to commit an offense otherwise
included therein; or

(c) it differs from the offense charged only in the respect
that a less serious injury or risk of injury to the same

person, property or public interest or a lesser kind of
culpability suffices to establish its commission.

We interpret the first part of the definition to be consistent with Howard’s
statutory elements test. The second part of the definition, attempt or solicitation,
applies to situations in which the defendant attempted to commit or solicited another
to commit the crime charged or a lesser-included offense, but the proof fails to show
that the crime was completed. We interpret the third part of the definition, lesser injury
or risk of injury or lesser culpability, to include offenses that are still logically related to
the charged offense in terms of the character and nature of the offense but in which
the injury or risk of injury, damage, or culpability is of a lesser degree than that

required for the greater offense.

Based on our interpretation of its terms, we find that the Model Penal Code

approach, as hereinafter modified, is logical and consistent with the structure of our

See, e.qg., Ala. Code § 13A-1-9 (1994); Ark. Code Ann. § 5-1-110(b) (1997); Colo. Rev. Stat. § 18-1-
408(5) (1999); Del. Code Ann. tit. 11, § 206(b) (1995); Ga. Code Ann. § 16-1-6 (1999); Haw. Rev. Stat. §
701-109(4) (1985); Ky. Rev. Stat. § 505.020 (2) (1990); Mont. Code Ann. § 46-1-202 (8) (1999); N.J.
Rev. Stat. § 2C:1-8(d) (1995); Tex Code Crim. P. Ann. art. 37.09 (1981). See generally Russell G.
Donaldson, Lesser-Related State Offense Instructions: Modern Status, 50 A.L.R.4th 1081 (1986 & 1998

Supp.).
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own criminal code.”* The Tennessee criminal code is structured to define offenses
and assign degrees of punishment by determining the completion of the crime, the
culpability of the individual criminal actor, and the degree of perceived ham to the
victim or society as a whole. The crime carried to completion, the more responsible
party, and the more serious offenses merit harsher penalties. In a general sense, the
various criminal offenses can be visualized as “layers,” with the most serious, culpable
versions of each type of crime at the top, meriting the most severe punishment.
Correspondingly, underneath are the less serious versions in decreasing order of
seriousness and culpability and with consequently less serious punishment. We find
that the following definition of “lesser-included” offenses adapts well to the structure of
our Code, and we therefore adopt it for use in our trial courts:

An offense is a lesser-included offense if:

(a) all of its statutory elements are included within the
statutory elements of the offense charged; or

(b) it fails to meet the definition in part (a) only in the
respect that it contains a statutory element or elements
establishing

(1) a different mental state indicating a lesser
kind of culpability; and/or

(2) a less serious ham or risk of harm to the
same person, property or public interest; or

(c) it consists of

(1) facilitation of the offense charged or of an
offense that otherwise meets the definition of
lesser-included offense in part (a) or (b); or

(2) an attempt to commit the offense charged
or an offense that otherwise meets the
definition of lesser-included offense in part (a)
or (b); or

(3) solicitation to commit the offense charged
or an offense that otherwise meets the

definition of lesser-included offense in part (a)
or (b).

Part (a) of this test defines lesser-included offense using a statutory elements

approach consistent with Howard. Part (b) of the test modifies the statutory elements

Yrhisis not surprising, because the 1989 Act was pattemed in large part upon the Model Penal
Code. State v. Latham, 910 S.W.2d 892, 895 (Tenn. Crim. App. 1995).
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test by creating two exceptions to the requirement that all the statutory elements of a
lesser-included offense must be included within the statutory elements of the offense
charged. Under part (b), the lesser-included offense may contain a statutory element
or elements establishing: (1) a different mental state indicating a lesser kind of
culpability, and/or (2) a less serious harm or risk of harm to the same person, property
or public interest. While conceptually related to paragraph (c) of the Model Penal Code
test, part (b) of our testis narrower in that the statutory elements remain the focus of
the inquiry. Part (c) of the test specifically includes the inchoate offenses of
facilitation, attempt, and solicitation as lesser-included offenses when the evidence in
the case would support a conviction for those offenses. The structure of our Code
indicates that the Legislature viewed these as lesser offenses of the specific crime
charged. See Tenn. Code Ann. § 39-11-403 (1991) (facilitation of a felony is an
offense of the classification next below the felony facilitated by the person so
charged); Tenn. Code Ann. 8§ 39-12-107 (1991) (criminal attempt is an offense one
classification lower than the most serious crime attempted; solicitation is an offense
two classifications lower than the most serious offense solicited). We choose to
include these offenses in our definition so as to provide clear, comprehensive

guidance for our trial courts to use in their determination of lesser-included offenses.*

Having stated the test for determining whether a particular offense is a lesser-
included offense of another, we must acknowledge that our inquiry continues.
Whether a lesser-included offense must be charged in a jury instruction is a two-part
inquiry. First, the trial court must apply the new test to determine whether a particular
lesser offense is included in the greater charged offense. If a lesser offense is not
included in the offense charged, then an instruction should not be given, regardless of
whether evidence supports it. If, however, the trial court concludes that a lesser
offense is included in the charged offense, the question remains whether the evidence

justifies a jury instruction on such lesser offense.

2We hasten to add that trial courts should also consider any offenses that presently or in the future
are expressly designated lesser-included offenses. See, e.g., Tenn. Code Ann. § 39-15-401(d) (Supp.
1998) (child abuse or neglectis a lesser-included offense of any kind of homicide, statutory assaul, or
sexual offense if the victim is a child and the evidence supports such a charge); Tenn. Code Ann. § 55-
10-415(c) (1998) (the offense of underage driving while impaired is a lesser-included offense of driving
while intoxicated).
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Although section 110(c) appears to mandate jury instructions on all offenses
included in an indictment regardless of whether evidence in the record supports such
a charge, this Court has consistently required some factual basis for submitting an

instruction on an included offense to the jury. See State v. Stephenson, 878 S.W.2d

530, 549-50 (Tenn. 1994); State v. Boyd, 797 S.W.2d 589, 593 (Tenn. 1990); State v.
Mellons 557 S.W.2d 497, 499 (Tenn. 1977). The mere existence of a lesser offense to a
charged offense is nat sufficient done towarrant a charge ontha offense. Whether ornat a particuar
lesser-included dffense should be charged tothe jury depends onwhether prodf in the recard would
support the lesser charge.

This case presents this Court with the opportunity to clarify when instructions
on lesser-included offenses should be given. The Model Penal Code incorporates a
rational basis test for determining when to instruct on lesser-included offenses.
Section 1.07(5) of the Model Penal Code provides: “The Court shall not be obligated
to charge the jury with respect to an included offense unless there is a rational basis
for a verdict acquitting the defendant of the offense charged and convicting him of the
included offense.” A number of jurisdictions have adopted this provision verbatim by
legislation,'® while other jurisdictions have adopted the rational basis test by judicial

decision.*

This Court has not previously adopted the rational basis test. In view of the
broad language of our statute requiring a charge on lesser-included offenses, Tenn.
Code Ann. 8§ 40-18-110(a) (1990), we think that requiring a rational basis for a verdict
acquitting the defendant of the offense charged, in addition to requiring a rational
basis for a charge on a lesser-included offense, unreasonably limits the circumstances

under which a defendant is entitled to a lesser-included offense instruction.

13See, e.g., Ark. Code Ann. 8 5-1-110(c) (1997); Colo. Rev. Stat. § 18-1-408(6) (1999); Del. Code
Ann. tit. 11, § 206(c) (1995); Haw. Rev. Stat. § 701-109 (5) (1985); Mo. Rev. Stat. § 556.046.2 (1999);
Utah Code Ann. § 76-1-402 (4) (1995).

14See, e.g., State v. Williams, 503 N.W.2d 561, 565 (Neb. 1993) (‘{O]nce itis determined that an
offense is a lesser-included one, a court must examine the evidence to determine whether it justifies an
instruction on the lesser-included offense by producing a rational basis for a verdict acquitting defendant
of the offense charged and convicting him of the lesser offense.”) (citations omitted); State v. Berlin, 947
P.2d 700, 705 (Wash. 1997) (“Ifthe evidence would permit a jury to rationally find a defendant guilty of
the lesser offense and acquit him of the greater, a lesser-included offense instruction should be given.”)
(citation omitted).
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The appellate courts of this State have not, however, been very clear in
providing guidance to trial courts regarding when lesser-included offense instructions

should be given. In Templeton v. State, 240 S.W. 789, 791 (Tenn. 1922), the Court

applied a very broad test simply analyzing whether the facts were at all susceptible of

supporting an inference of guilt of the lesser charge. See also State v. Vance, 888

S.w.2d 776, 780-81 (Tenn. Crim. App. 1994). In Strader v. State, 362 S.W.2d 224,

228-29 (Tenn. 1962), the Court held that the lesser-included offense instruction is
required “where the evidence, upon any view the jury may take of it, permits an
inference of guilt as to such lesser-included offenses.” More recently, we restated the
test as follows: “a trial court must instruct the jury on all lesser offenses if the
evidence introduced at trial is legally sufficient to support a conviction for the lesser
offense.” Langford, 994 S.W.2d at 128 (quoting Bolden, 979 S.W.2d at 593); see also
Cleveland, 959 S.W.2d at 553. An analysis of Langford, Bolden, and Cleveland

reveals that this “legally sufficient” language was derived from State v. Trusty, 919

S.w.2d at 305 n. 5. Trusty, in turn, relied on Johnson v. State, 531 S.W.2d 558

(Tenn. 1975); Owen v. State, 221 S.W.2d 515 (1949); and Powers v. State, 97 S.W.

815 (1906). Johnson, however, did not require that evidence be legally sufficient to
support a conviction on the lesser-included offense. Johnson instead held that
defendant is entitled to lesser-included offense instructions “if there is any evidence
which reasonable minds could accept as to any such [lesser] offenses.” 531 S.W.2d

at 559 (emphasis added). Conversdy, Owenand Powers stood for the propostion thet if no

evidence that woud suppart a finding of gullt of the lesser charge, then the charge shoud not be gven.
See Owen, 221 SW.2d at 520, Powers, 97 SW. at 87.%°

When read together, our prior decisions, such as Templeton, Strader, and

Johnson, and our recent decisions, such as Trusty, Cleveland, Bolden, and Langford,

support the application of a two-step analysis for determining whether a lesser-included

offense instruction should be given. First, the trial court must determine whether any

see also Boyd, 797 S.W.2d a 593 (concluding in first-degree murder case that where there was no evidence the killing
was committed upon a sudden heat produce by adequate provocation, it was not errar to fail to charge vduntary manslaughter);
State v. Spadafina, 952 S.W.2d 444, 452 (Tenn. Crim. App. 1996) (determining in first-degree murder case that instruction on
facilitati on of fir st-degree murder was not supported by the proof where the evidence showed unequivocally that the defendant
wasa principal in the commission of the offerse); Statev. Lewis, 978 S.W.2d 558, 565 (Tenn. Crim. App. 1997) (finding in felony
reckless endangerment case that instruction on misdemeanor reckless endangerment was unnecessary where the proof showed
unequivocally that the offense was committed by the use of a deadly weapon, an automabile).
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evidence exists that reasonable minds could accept as to the lesser-included offense.
In making this determination, the trial court must view the evidence liberally in the light
most favorable to the existence of the lesser-included offense without making any
judgments on the credibility of such evidence. Second, the trial court must determine if
the evidence, viewed in this light, is legally sufficient to support a conviction for the
lesser-included offense. This two-step analysis is practical, can be easily applied by
the trial courts, and remains broad enough to preserve both the State’s and

defendant’s rights to consider any lesser-included offenses fairly raised by the proof.
We now apply the above-stated tests to this case to determine whether the jury
should have received instructions on the lesser-included offenses of facilitation and

solicitation.

Facliitation of a felony as a lesser-included offense

The defendant claims reversible error in the trial court’s failure to charge the jury on the offense of
facilitation of a felony. The orignal indictment charged:

[Defendart] intentionaly, deliberately and with premeditation act[ing] to
promote or assist the commission of fird-degree nurder, ar adfing] to
berefit in the proceeds or results of the conmission of first-degree
murder, by soliating, directing, aiding, or attempting to aid MICHAHRL
SPADAHNA and VITO LICAR! in the intertioral, deliberate and
premeditated killing of PAUL A. BURNS on or about the 13th day of
Decerber, 1994, thereby beconing crimindly resporsible for the
aforesaid condua of MCHAB. SPADARANA and VITOLICAR (T.CA.
39-11-4() and cammitting the offense of First-degree MURDER in
vidation of T.CA. 3-13-202(a)(1), against the peace and dgnity of the
State of Tennessee.

The indictment thus expressly charged the defendant with first-degree premeditated murder, based upon
a theory of criminal responsibility.

Pat 4 of Chapter 11 of Title 3 of the Tennessee Code setsforth the variaus means for incurring
crimind liaklity. Aperson is punishableto the same degree asa prindpd offender if “the dferseis
cammitted by the persan’s own conduct, by the conduct of another for which the personis aiminally
responsible, or by both.” Tenn. Code Ann. 8 39-11-401(a) (1997). “Each party to an offense may be

chargedwith commission of the offense.” § 39-11-401(b).
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A personis aiminaly responsibe far the condua of another persan if that person, ading with the
cupability required for the offense, uses an imocent ar irresporsible personto commit an offense, see
Tenn Code Ann. 8 39-11-402(1) (1997); or, “ading with intert to promrote or assist the commission of the
offense, or to benefit in the proceeds or results of the offense, the person solicits, directs, aids, or
attemptsto ad anather person tocammit the offense,” 8 30-11-4022) (enphass added); or, havinga
duty (ather statutarily inposed or vduntarily undertaken) to prevent the commission of an diferse, failsto
make a reasonable effort to do so, with intent by neglecting such a duty to benefit in the proceeds or
reaults of the difense, or tohdp inthe cammission of the difense, see § 39-11-402(3).

Facilitation of afelony is alesser degree o crinina regponsbility than that codfied at Tem. Code

Ann. 8 39-11-402. 1t is defined as follows:

A personis aiminaly responsibe far the fadlitation of a felony fif,

knowing that another intends to commit a specific felony, but without the

intent required for aimina respongbility under § 3-11-402(2), the

persan knowingy furnishes substantid assistance in the conmission of

the felony.
Tenn. Code Ann. 8§ 39-11-403(a) (197). Fadlitation is punishable as an offense o one dass loner than

the felony sofadlitated. See § 39-11-403(b).*°

First, we nate that the Sentencing Commission Camments expresdy characterize fadlitation as “a
lesser included offense if the defendant's degree of complicity is insufficient to warrant conviction as a
paty.’” Tenn Code Ann § 39-11-403 (1997) Sentercing Commission Commerts. Inaddition, firg-
degree premeditated murder based upon the theory of criminal responsibility includes all the elements of
fadlitation of first-degree murder except that first-degree nmurder requires an intertional mental state and
fadilitation requires a knowing mental state. Pursuant to Tenn. Code Ann. § 39-11-301(a)(2) (1997),
honever, prod that a person acted knowingly is established if there isalso prodf that the persan acted
intentiondly. Therefare, facilitation meets the definition of alesser-included dffense under part (a) of aur
neMy adopted test. Inaddition, fecilitation of an difense is expressly induded as a lesserinduded
offense under part () of thetest. We therefore condude that, under ether part () or part (¢) of the

lesser-included dfense definition adgpted above, fadlitation was alessear-included dfense of the charged

®other types of criminal responsibility covered n Part 4 of Sedion 11 in Title 39 are corporate liability, see Tenn. Code Ann.
§ 3911404 (1997), individual ligbility for coporate conduct, see Tenn. Code Ann. § 39-11-405 (1997), and accessory after the
fact, see Tenn Code Ann. §39-11-411 (1997).

Y This Courtand intermediate courts have often relied on [Clommission [Clomments as
‘quasi-authority.’ State v. Blouvett, 904 S.W.2d 111,113 (Tenn. 1995) (quoting State v. Jones, 883
S.W.2d 597, 600 (Tenn. 1994).
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offense inthiscase. Campare Commonwealth v. Day, 983 S.W.2d 505, 509 n.2 (Ky. 1999) (*Generally,

crimind fadlitation is a lesser included offense when the defendart is charged with being an acconplice to
an offense, not the prindpa offender.”); Chumbler v. Gommonweadth, 905 S.W.2d 488, 499 (Ky. 1995);

see also Statev. Lewis, 919 SW.2d62, 67 (Tem. Qim App. 195) (“\e must condude that virtually
eveay time ore is charged with a felony by way o criminal resporsibility for the condud of another,

fadlitation of the felonywoud be alesser induded offense.”), overruled on other grounds State v.

Willians, 977 S.W.2d 101,106 n7 (Tenn. 1998).

Having conduded that fadlitation was a lesserinduded offense o crinmina responsbility for first-
degree murder as that dfense was chargedin the indicdment, we shal attempt to provide guidanceto the
trial court concerning ingtrudion uponretiial. The fads developed & trial were susceptible of only two
interpretations. Licari testified that the defendant openly discussed hiring him and Spadafina to kill her ex-
husband, that they agreed upon a price, and that the defendant gave theman “advance” inthe amount of
$1,500 taken fran Bunss forged check The defendart, onthe other hand, denied knowing Licari ather
than meeting himbriefly the night Bunswas murdered. She denied soliating either hm or Spadafinato
kill her ex-husband, and she denied that the $1,500 she gave Spadafinawas for the purpose of makinga
down payrrent on the murder for hire. Furthermore, she testified that she had Bums's permission to cash
the $5,000 check Therefore either she was guilty o first-degree murder by soliating Licari and
Spadafina tokill Burrs, ar she waswhdly imacent of any wrongdoing.

The defendant now argues that therewas a third interpretation: while she dd not dredly soliat
the murcer o Burrs, shewas anarethat it mght occur and that she fadlitated its commission by forging
Bunss name tothe chedk so that the killers might flee the jurisdiction. Thus, she had knowledge for
pupases o a finding of fadlitation but not the intent requiredto hold her liable asa prindpa. This
argument's flaw is that absolutely no evidence exists upon which a reasonable juror could reach such a
condusion. Thus, noingtrudion onthe lesser-included dfense of fecilitation was warranted. See Boyd,
797 SW.2d at 393, Owens 221 SW.2d at 520; Powers, 97 SW. at 87. While we agree with the Court of
Criminal Appeals that it was nat error tofail to charge facilitation as a lesserinduded offense df first-
degree murder under the fads as they developed at the first trial, we cautionthetrial courtthat it shoud
conduct anindependent evaluation of the facts asthey are develgped at the new trial and decide whether
or not to charge facilitation based on those facts.
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Salicitation as a lesser-included offense

The defendant also complains of the trial court’s failure to charge the jury on the offense of

solicitation of first-degree murder. The offense of solicitation is defined as follows:

Whoever, by means of aral, written o eledtronic commurication, diredly

or through another, intentionally commands, requests or hires another to

commit a criminal offense, or attenpts to command, request ar hire

another o conmit a aimind offense, with the intert that the crimnal

offense be conmitted is guilty of the dffense of soliatation.
Tenn. Code Am. § 39-12-102a) (1997). We ndte that as charged inthe indictment, first-degree
premedtated murder based upon the theory of aimina resporsibility specifically induded sdiicitetionas
one possible means of the commission of this offense.  Therefore solicitation is a lesser-included offense

under part (@) of the test enunciated today.

Futhernore, under part (C) of the lesserinduded offense defintion adopted above, soligtation to
cammit a aime isexpresdy recognized as alesser-included dferse of the charged diferse. It falows
that under either part (a) or part (C) of the definition, solicitation to comit first-degree murder wes a

lesser-included offense in this case.

Having conduded that sdlicitationwas a lesserinduded offense o crinmina responsbility for first-
degree murder as that offense was charged in the indictment, we consider whether it should have been
insruded Clearly dred evidence fram Licari indicated that the defendant sdiicited him and Spadafinato
kill Bums. Aswe have recently noted:

“[T]he evidence may show that the defendant is guilty of some
intermedate offense included within, but lesser than, the aime charged.
A tiial cout’s falure to informthe jury of its option to find the defendant
gullty of the lesser offense woud inpair the jury’struth-ascertainment
function. Gonsequently, reither the prasecution nar the defense shauld
be dlowed, based on their trial strategy, to predude the jury from
consderingguilt of alesser offense included inthe crime charged. To
permit thiswoud force the juryto make an ‘dl or nothing' choice between
conviction o the crime charged ar camplete acquittd, thereby denying
the jury the oppartunity to decide whether the defendant is guilty of a
lesser induded offense established by the evidence.”

Bolden, 979 SW.2d at 593 (quoting People v. Barton, 906 P.2d 531, 536 (Cal. 1995)). Whether sufficient
evdence supparts aconviction o the charged offense does not affed the trial court’s duty to instruct on
the lesser offense if evidence also supparts afindng of guilt on the lesser dfense. The jury, not the
judge, performs the function of fact-finder. We conclude that it was error to fail to charge the offense of
sdiicitation. Again, honever, the facts asthey develop at the defendant’s new trial will deternine whether

aninstrudion on sdicitation is then warranted
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CONCLUSION
_ After ehaudtively analyzing the fads and law pertinent to the case, we conclude that the
defendant was deprived of the effedtive assistance of counsel when counsel falled to investigate
adequately and present evidence conceming whether Paul Frappolo, and not the defendant, may have
been responsible for soliciting Bums's death. For purposes of retrial, we note that the offenses of
facilitation and solicitation are lesser-included dfenses of aiminal resporsibility for first-degree murder as
charged in the defendant’s indictment, and we instruct the trial court to consider jury instructions on those

offenses if legally sufficient evidence at trial supports convictions for these offenses.

WILLIAM M. BARKER, JUSTICE

Concur:
Anderson, C.J.
Birch, Drowota, Holder, J.J.
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